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DECI SI ON AND ORDER

This matter is before the Board on appeal by Kumn
Associates, Inc., froma Contracting Oficer’s Decenber 14, 1993,
final decision denying a claimtotalling $84, 154.00 for
architect/engi neer services arising out of a U S. Departnent of
Labor Job Corps construction project at Pal mer, Al aska.

The project involved construction of a new Job Corps Center
consi sting of nine buildings including male and fenmal e
dormtories and a single-parent wing as an Add-Alternate
extension of the female dormtory. Kum n Associates, Inc.,
(hereinafter, “Kumn”) pursuant to Contract Nunmber 99-1-4907-14-
032-01, agreed to provide the architectual design plans and
proj ect construction adm nistration oversight for a fixed price
of $1, 222, 313.

Fol | owi ng conpl etion of the design work, Kum n sought an



equi tabl e adjustnent for extra work allegedly associated with
changes in design of the female dormtory. Kum n contends that

t he Departnent of Labor changed the original scope of work to
reduce the nunmber of Job Corps participants which the femal e
dormtory and Add-Alternate together were authorized to house if
funding for the Add-Alternate were eventual |y approved.

According to Kumn, this change entail ed consi derabl e desi gn work
not contenplated by the original scope of work.

The Board has considered the entire record, including the
testi nony adduced at the hearing, the docunents in evidence, and
the argunents of the parties at the hearing and articulated in
the post-hearing briefs, and concluded that Kumn is entitled to
the equitabl e adjustnent requested. The Board’'s findings and
conclusions are set forth bel ow

Fi ndi ngs of Fact
| nt roducti on

1. Pursuant to a Solicitation for Bids, the Departnent of
Labor (hereinafter, “Departnent”) sought to acquire the services
of an Architect/Engi neer contractor for the design and
construction of a job corps center in Pal ner,

Al aska. (hereinafter, “the Center”)(GX 1, p. 697).! Upon receipt
of bids for the proposed work, the Departnent instituted a

bi ddi ng revi ew process which evaluated the qualifications of
interested applicants. (Tr. 427-430). After conpletion of the
conpetitive bidding process, and prior to discussion of the
actual fee for the firm the Departnent sought assurances that
the Architect could “design to” the project budget. (Tr. 433).
The term “design to” neant that the Architect would design the
project in a manner which would permt the Center actually to be
constructed at a cost which did not exceed the anmount the
Departnent had budgeted. (Tr. 434). Kum n provided assurances
that it could design the Center within the Project budget.

2. On or about March 11, 1991, follow ng extensive fee
negoti ations, (Tr. 40, 330), the Departnent entered into a fixed
price architect-engineer contract with Kumn in the original
amount of $1,222,313, to produce plans for the Center. (GX 1, p.
466). The project was designated as Design and Construction
Adm ni stration of a New Job Corps Center, Contract No. 99-1-4907-
14-032-01 (hereinafter, sonetines “Palnmer Project” or “Project”).
(GX 1, p. 466). On that sane date, the Governnent issued a

"Tr.” references are to the transcript of the hearing held
in Anchorage, Al aska on June 5-8, 1995. “GX" refers to Governnent
Exhibits, and “App. Ex.” refers to Appellant’s Exhibits.
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notice to proceed. (GX 1, p. 465). The negotiated fee was
eventual |y reduced to $1, 205, 854. 22 on January 6, 1992, by
Contract Modification No. 2. (GX 1, pp. 459-462).

3. Relevant Contract Provisions include the follow ng:

52.243-1 CHANGES- - FI XED PRI CE ALTERNATE |11

(a) The Contracting Oficer may at any time, by witten order,
and without notice to the sureties, if any, nmake changes within
t he general scope of this contract in the services to be

per f or med.

(b) If any such change causes an increase or decrease in the
cost of, or the time required for, performance of any part of the
wor k under this contract, whether or not changed by the order,
the Contracting Oficer shall nmake an equitable adjustnent in the
contract price, the delivery schedule, or both, and shall nodify
the contract.

(c) The Contractor nust assert its right to an adjustnment under
this clause within 30 days fromthe date of receipt of the
witten order. However, if the Contracting Oficer decides that
the facts justify it, the Contracting Oficer may receive and act
upon a proposal submtted before final paynent of the contract.

(d) If the Contractor’s proposal includes the cost of property
made obsol ete or excess by the change, the Contracting Oficer
shall have the right to prescribe the manner of the disposition
of the property.

(e) Failure to agree to any adjustnent shall be a di spute under
the Disputes clause. However, nothing in this clause shal
excuse the Contractor from proceeding with the contract as
changed.

(f) No services for which an additional cost or fee wll be
charged by the Contractor shall be furnished wi thout the prior
written authorization of the Contracting Oficer.

52. 243-7 NOTI FI CATI ON OF CHANGES

(a) Definitions. “Contracting Oficer,” as used in this clause,
does not include any representative of the Contracting Oficer.
“Specifically authorized representative (SAR),” as used in this
cl ause, neans any person the Contracting O ficer has so
designated by witten notice (a copy of which shall be provided
to the Contractor) which shall refer to this subparagraph and
shal |l be issued to the designated representative before the SAR
exerci ses such authority.
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(b) Notice. The primary purpose of this clause is to obtain
pronpt reporting of Governnment conduct that the Contractor
considers to constitute a change to this contract. Except for
changes identified as such in witing and signed by the
Contracting O ficer, the Contractor shall notify the

Adm ni strative Contracting Oficer in witing pronptly, within
thirty calendar days fromthe date that the Contractor identifies
any Governnent conduct (including actions, inactions, and witten
or oral communications) that the Contractor regards as a change
to the contract terns and conditions. On the basis of the nost
accurate information available to the Contractor, the notice
shal |l state--

(1) The date, nature, and circunstances of the conduct regarded
as a change;

(2) The nanme, function, and activity of each Governnent
i ndi vidual and Contractor official or enployee involved in or
know edgeabl e about such conduct;

(3) The identification of any docunents and the substance of any
oral communi cation involved in such conduct;

(4) In the instance of alleged accel eration of schedul ed
performance or delivery, the basis upon which it arose;

(5) The particular elenments of contract performance for which
the Contractor may seek an equitabl e adjustnment under this
cl ause, including--

) \What contract line itens have been or nay be affected by the
| eged change;

(1i) What |abor or materials or both have been or may be added,
del eted, or wasted by the all eged change;

(1i1) To the extent practicable, what delay and disruption in the
manner and sequence of performance and effect on continued
performance have been or may be caused by the all eged change;

(1v) What adjustnents to the contract price, delivery schedul e,
and other provisions affected by the all eged change are
estimated; and

(6) The Contractor’s estimate of the tine by which the
gover nment nust respond to the Contractor’s notice to mnimze
cost, delay or disruption of perfornmnce.

(c) Continued performance. Follow ng subm ssion of the notice
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requi red by (b) above, the Contractor shall diligently continue
performance of this contract to the maxi num extent possible in
accordance with its terns and conditions as construed by the
Contractor, unless the notice reports a direction of the
Contracting Oficer or a communi cation froma SAR of the
Contracting O ficer, in either of which events the Contractor
shal | continue performance; provided, however, that if the
Contractor regards the direction or comruni cation as a change as
described in (b) above, notice shall be given in the manner
provided. Al directions, conmunications, interpretations,
orders and simlar actions of the SAR shall be reduced to witing
pronptly and copies furnished to the Contractor and to the
Contracting O ficer. The Contracting O ficer shall pronptly
countermand any action which exceeds the authority of the SAR

(d) Governnent response. The Contracting Oficer shal

pronptly, within thirty cal endar days after recei pt of notice,
respond to the notice in witing. In responding, the Contracting
O ficer shall either--

(1) Confirmthat the conduct of which the Contractor gave notice
constitutes a change and when necessary direct the node of
further performance;

(2) Countermand any commruni cation regarded as a change;

(3) Deny that the conduct of which the Contractor gave notice
constitutes a change and when necessary direct the node of
further performance;

(4) In the event the Contractor’s notice information is

i nadequate to nmake a decision under (1), (2), or (3) above,
advi se the Contractor what additional information is required,
and establish the date by which it should be furnished and the
date thereafter by which the Governnment will respond.

(e) Equitable adjustnments. (1) If the Contracting O ficer
confirnms that Governnent conduct effected a change as all eged by
the Contractor, and the conduct causes an increase or decrease in
the Contractor’s cost of, or the tine required for, performance
of any part of the work under this contract, whether changed or
not changed by such conduct, an equitable adjustnment shall be
made- -

(1) In the contract price or delivery schedule or both; and
(1i) I'n such other provisions of the contract as may be affected.
(2) The contract shall be nodified in witing accordingly. 1In
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the case of draw ngs, designs, or specifications which are
defective and for which the Governnent is responsible, the

equi tabl e adjustnent shall include the cost and tine extension
for delay reasonably incurred by the Contractor in attenpting to
conply with the defective draw ngs, designs or specifications
before the Contractor identified, or reasonably should have
identified, such defect. When the cost of property nade obsol ete
or excess as a result of a change confirnmed by the Contracting
O ficer under this clause is included in the equitable
adjustnent, the Contracting O ficer shall have the right to
prescri be the manner of disposition of the property. The

equi tabl e adjustnent shall not include increased costs or tine
extensions for delay resulting fromthe Contractor’s failure to
provide notice or to continue perfornmance as provided,
respectively, in (b) and (c) above.

NOTE: The phrases “contract price” and “cost” wherever they
appear in the clause, nay be appropriately nodified to apply to
cost-rei nbursenent or incentive contracts, or to conbinations
thereof. (AF 665-8.)

| DENTI TY AND AUTHORI TY OF THE CONTRACTI NG OFFI CER' S TECHNI CAL
REPRESENTATI VE

(A) The authorized representative of the Contracting Oficer is
Al Stith whose authority to act on behalf of the Contracting
Oficer islimted to the extent set forth in (B) below Under
no circunmstances is the Contracting Oficer’s Techni cal
Representative authorized to sign any contractual docunents or
approve any alteration to the contract involving a change in the
scope, price, terns or conditions of the contract or order.

(B) The Contracting Oficer’s Representative is authorized to:

(1) Mnitor and inspect Contractor’s performance to ensure
conpliance of the scope of work.

(2) WMake determnations relative to satisfactory or

unsati sfactory performance, including acceptance of all work
performed and/or all products produced under the terns of the
contract.

(3) Review and approve all invoices.

(4) Review and approve Contractor’s project staff as may be
called for on the contract.

(5 Recommend program changes to the Contracting Oficer as a
result of nmonitoring or as may be requested by the Contractor.
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(6) Review, coordinate changes or corrections, if any, and
accept all reports (including any final reports) required under
the contract.

4. Kumn is an architectural planning firm (Tr. 186, 325)
whi ch enpl oys about 30 people, half of whomare architects. Jon
P. Kum n is managing principal of Kumn and a |icensed architect.
(Tr. 325; GX 1, p. 692). Chip Bannister was Kum n's project
architect for the Palner Project. (Tr. 186).

5. Kumin and its consultants provided architect/engineer
services for both design and construction admnistration for the
Project. (GX 1, pp. 466, 560).

6. On March 19, 1991, Kumn formally subcontracted with
Tryck Nyman Hayes, Inc. (hereinafter, Tryck Nyman) to provide the
civil and structural design work for the Pal ner Project. (App.

Ex. 2; Tr. 114). Bill Smth is a civil and structural engineer
at Tryck Nyman, and served as its principal engineer on Pal mer
Project. (Tr. 112). RSA Engineering (hereinafter,“RSA”) provided
t he nechanical and electrical design work. (App Ex. 2; Tr. 44).
Lee F. Holmes is the principal nechanical engineer at RSA

Engi neering, and was its project engineer at the Center. (Tr.
38). RSA and Tryck Nyman billed Kumn for work performed on the
Project and Kum n was contractually obligated to pay them upon
acceptance of a consolidated bill by the Departnent and receipt
of paynment in respect of the bill by Kumn. (App. Ex. 2; App. Ex.
7).

7. John Steenbergen is the Contracting Oficer for this
project. Mchael F. P. OMlley is an architect, and the
government authorized representative (GAR). (Tr. 398, 401).
Prior to his enploynment with the Departnment, O Malley was a
Deputy Team Leader with the firm of Daniel, Mann, Johnson, and
Mendenhal | / HTB, (hereinafter, “DMIM).

8. DMIM fornerly a subsidiary of Ashland Q| Conpany, is
presently an enpl oyee-owned joint venture which has contracted to
provi de architectural and engi neering support to the Departnent.
(Tr. 623-26). DMIM served as a consultant to Steenbergen on this
project. (Tr. 400-01).

9. Troy Caperton is a Team Leader with DMIM He served as
t he project manager who succeeded O Mall ey on the Pal nmer Project
when O Malley left DMUIMto join the staff of the Contracting
Oficer. (Tr. 623, 625-754).

Scope of Wrk
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10. Wth respect to designs of the resident dormtories
whi ch are the subject of this appeal, the scope of work set forth
in the contract provided generally:

As proposed, the New Job Corps
Center, located in Palmer, Al aska
will provide training for an

aut hori zed strength of 240 resident
corpsnenbers (120 mal e and 120
female). (GX 1, p. 477).

MALE DORM TORY

11. The scope of work required the architect to design a
dorm tory which would house 120 nen. The design proposed by the
Department, which the architect was to sone extent free to vary,
dependi ng upon site conditions and design efficiencies, portrayed
a single story slab-on-grade structure with a “footprint” in the
formof the letter “H " (GX 1, pp. 529, 549; See al so, Finding
25, infra).

12. The nale dormtory was configured programmtically as
fol | ows:

AREA ROQVS/ NSF/
SPACE ((NSF) CLUSTER CLUSTER TOTAL NSF
5- Per son Rooms 450 2 900 3, 600
4- Per son Roorms 300 5 1, 500 6, 000
Toi l et/ Bath 50 7 350 1, 400
Lounge 240 1 240 960
St udy 120 1 120 480
Laundry 100 1 100 400
RAOfice 100 1 100 400
Sub- Tot al 13, 240
SPACE AREA ROOVB TOTAL NSF
Lobby/ Common 800 1 800
Mal e Toil et 50 1 50
Fenal e Toil et 50 1 50
Counsel 100 2 200
Sub- Tot al 1,100
Tot al 14, 340

The total gross square footage of this area could not exceed
19,500 GSF. (GX 1, pp. 529).



FEMALE DORM TORY

13. The scope of work design objectives for the fenale
dormtory were virtually identical to those established for the
mal e dormtory. The dormtory would house 120 fenal e
corpsnenbers, and, again, the design proposed by the Depart nment
portrayed a single story slab-on-grade structure with a
“footprint” in the formof the letter “H " (GX 1, pp. 534, 536,
549). This building was designated as “Section A’ in the design
objectives of the female dormtory. (GX 1, p. 534).

14. The female dormtory was configured programatically as
fol | ows:

AREA ROOVB/ NSF/ TOTAL NSF/
SPACE (NSF) CLUSTER CLUSTER SECTI ON A
5- Per son Rooms 450 2 900 3, 600
4- Per son Roorms 300 5 1, 500 6, 000
Toi l et/ Bath 50 7 350 1, 400
Lounge 240 1 240 960
St udy 120 1 120 480
RIAOfice 100 1 100 400
Laundry 100 1 100 400
Sub- Tot al 13, 240
SPACE AREA ROOVB TOTAL NSF
Lobby/ Common 1, 000 1 800
Counsel 100 2 200
Mal e Toil et-Lobby 50 1 50
Femal e Toi | et - Lobby 50 1 50
Sub- Tot al 1,100
Tot al 14, 340

(GX 1, p. 535)

15. The architectural, nechanical/plunbing, and electrical
design specifications for the female dormtory were identical to
the correspondi ng specifications for the nale dormtory as
described in the scope of work. (GX 1, p. 536).

Fenal e Dormitory
Add- Al ternate
Si ngl e- parent w ng

16. The scope of work also required the architect to design
the Add-Alternate, a structure which could be attached as a
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separate wing to the wonen’s dormtory. The structure,
identified as “Section B,” of the wonen’s dormtory design

obj ectives, consisted of 24 apartnments for 24 single parents and
their children. (GX 1, p. 534).

No funding was avail able to construct Section B, at the tinme
the contract was executed but the architect was expected to
design a single parent structure and identify it as an Add-
Alternate in the contract docunents should funding materialize.
(GX 1, p. 534). Contract docunents and various w tnesses during
the course of the hearing referred to this Add-Alternate as the
si ngl e-parent wing, the single-parent dormtory, the single-
parent program Section B, “SPD,” and “SPW” (GX 1, pp. 80, 534,
535, See, Tr. 72, 100, 177, 197, 204-05, 318, 667-68).

17. The follow ng table represents the programmati c space
requi renents for the Add-Alternate:

SPACE (NSF_AREA) ROOVS TOTAL NSF
St udi o Bedr oom 200 24 4, 800
Bat hr oom 35 24 480
Count er/ Cl oset 10 24 240
Qui et Lounge 160 2 320
Counsel 100 4 400
St or age 150 2 300
Active Lounge 600 2 1, 200
RIAOfice 100 2 200
D aper Room 50 2 100
Ki tchenette 75 2 150
Sub- Tot al 8, 550

(GX 1, p. 535).

18. Thus, the scope of work here pertinent required the
architect to produce design drawings for, a male dormtory which
woul d house 120 corpsnenbers, a female dormtory which would
house 120 corpsnenbers, and the Add-Alternate or single-parent
wi ng which woul d house 24 single parents and their children, and
coul d be constructed as an extension to the female dormtory (GX
1, pp. 466, 469).

The specifications set forth identical programmtic
requirenents for the male and femal e dorns housing 120 nenbers
respectively, 240 nenbers total, and each building totalling
14, 340 net square feet wth common areas. (GX 1, p. 529, 535).
Wth funding for the Add-Alternate, the programmatic space
requi renents for the single-parent dorm (Section B) totalling
8,550 net square feet and 24 additional corpsnenbers were sinply
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added to the female dormtory. (GX 1, p. 535-36).

19. Pursuant to the scope of work, the male and fenmal e
dormtories were essentially generic, such that the configuration
of the female dormtory was identical to the male dormtory. (GX
1, p. 416; Tr. 521, 603, 630). The electrical and nechanci al
designs were “basically identical” for the two dormtories. (Tr
41-45, 75-76). For purposes of the structural design, the female
dormtory was a “carbon copy” of the male dormtory. (Tr. 115-16,
156). Architecturally, the design of the male and fenmal e
dormtories was “identical.” (Tr. 189, 297, 369-71, 630).
Functionally, each dormtory would provide housing for 120
corpsnenbers. (Tr. 521, 603, 630). For the generic dorm
identified as the female dormtory, the architect was required to
provide a design interpretation denonstrating a nmethod of
attaching the add-alternate, single-parent wing. (Tr. 516).

20. Mchael F.P. OMilley drafted the scope of work for the
Pal mer Project in his capacity as Deputy Team Leader at DMIM
(Tr. 404-06, 408). His draft was reviewed by DMIM Depart nent
Regi on 10 Job Corps officials, the office of the Contracting
Oficer, (Tr. 409-10, 604-05), and was approved by the Departnent
before it was finalized. (Tr. 410).

O Malley testified that although he never advised the
architect that the identical plan could be used for both the male
and fermale dormtories, he did suggest that “because there were
so many simlar elenents found in the male and fenale dormtories
that we thought that there would be sone econony in design since
you coul d use sonme of the elenents in the male and just redevel op
themfor the female dormtory.” (Tr. 442. See, Tr. 571).

21. O Mall ey subsequently clarified the nunber of
simlarities between the two dormtories where econom es could be
achieved. The scope of work included drawi ngs of buil ding
prototypes for the male and fermale dormtories (GX 1, p. 549).

O Mal l ey noted that these prototypes depicted essentially
identical buildings. (Tr. 369-71, 515). Differences between the
two dormtories did exist, although as a practical matter, they
were neither substantial in design conplexity or cost. For
exanpl e, the Departnent wanted space in the Laundry Room of the
female dormtory for a sink and a hair dryer, (Tr. 517-18), and
expected different color schenmes and carpeting for the two
dormtories. (Tr. 523). The female dormtory also required a
design variation which permtted the attachnent of the Add-
Alternate (Tr. 516), but the attachnent design was regarded as a
negligible difference in the overall design of the two
dormtories. (Tr. 100, 154, 297, 309-10, 516, 571, 600, 603).
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22. The Board finds that the scope of work contenpl ated a
Job Corps Center which provided housing for a total of 240
corpsnenbers, or 120 nen and 120 wonen, if funding for the Add-
Alternate was not avail able, and housing for a total of 264
corpsnenbers, including 120 nen, 120 wonen, and 24 single
parents, if funding for the Add-Alternate was forthcomng. (Tr.
516, 45, 196-97, 633-34, 724-35; (GX 1, pp. 477, 529, 534, 535-
36) .

Prelimnary Design Meeting
15% Revi ew

23. The scope of work required the Architect/Engineer to
submt its drawings for review and approval at four stages of the
desi gn process. Thus, Departnment approval was required at 15%
desi gn conpletion, 30% 60% and for the final designs.

24. The 15% review or “over-the-shoul der” neeting
convened on April 30, 1991, approximately m dway between the
notice to proceed and the due date for the 30% submttal. (GX 1
p. 471). The prelimnary design review neeting was variously
described in this record as the “15%review’, the “on-board
review, the “over-the-shoul der review and “special study”. (GX
1, 471, 565, Tr. 86, 168, 199, 632, 730). The purpose of the
prelimnary design neeting was to eval uate the conceptual plans
and el evations and to ascertain that the design nmet the project’s
progranmmati c requirenents.

25. Participants at the 15%revi ew neeting included
O Mal | ey, Caperton, Jon Kum n, Bannister, Jack Krois,
Adm ni strator of the Job Corps programfor Region X, and Krois’
deputy, Pat Putnins, officials fromthe Cty of Palner, Al aska,
and others. (Tr. 311-12; GX 1, pp. 450, 458).

26. In preparation for this neeting, the architects
prepared sketches of the various buildings including the male and
female dormtories, and the Add-Alternate, single-parent wing. In
an effort to reduce construction costs, and having considered the
conditions at the Center jobsite, the architects decided to
change the physical design of the dormtories from*“H shaped,
single level, slab-on-grade structures, to an “L” shaped, two-
story design. This design change rested within the sound
di scretion of the architect and is not an issue on this appeal.
(Tr. 204-05, 257, 312, 451-52, 457-58, 646-47; See also, Finding
9, supra).

27. Among the many itens discussed at the 15%revi ew
nmeeting, Putnins raised a question about the nunber of
i ndi vidual s who woul d be housed in the female dormtory if
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funding for the Add-Alternate were secured. (Tr. 314-16).

Put nins and Krois asserted the Job Corps’ position that the

aut hori zed strength or capacity of the female dormtory could not
exceed 120 corpsnenbers whet her or not the Add-Alternate, single-
parent wi ng was funded. (Tr. 205-06, 214-15, 260, 314-16, 455,
541, 633-34; 827-28).

28. Prior to the 15% review neeting, O Malley was Kumn’s
princi pal contact person with the Contracting Oficer. At the
nmeeti ng, Caperton replaced O Malley as the project manager. (Tr.
202). Jon Kumn testified that, Troy Caperton, fromthen on,
“was our |ead contact, and everything we addressed to the owners
went through Troy Caperton...” (Tr. 241). Bannister confirned:
“Everything went through Troy, and we assuned that he was
relaying the information along through his boss in turn,”

i ncludi ng contract changes. (Tr. 301-302).

29. Although O Malley testified that he believes he advised
Kumin at 15% review neeting that he could not issue changes, nor
could Krois, nor Caperton, and that only Steenbergen “can
aut hori ze you to proceed with those changes,” (Tr. 460, 468-69,
543), Jon Kumin did not recall O Malley specifically raising the
question of authority (Tr. 550, 836). O Milley testified
further, however, that: “we wal ked out of the 15% that there was
a dilemma in what we had asked for in the scope of work, and that
we had cone to an agreenent that the female dormtory woul d be
designed for 96 total females, and 24 single-parents.” (Tr. 548;
572-73).

30. After the 15%review neeting O Malley briefed
St eenbergen and the Director of Job Corps. (Tr. 544).
St eenber gen deni es, however, that he was consulted about the
“dilemm” related to the scope of work. (Tr. 785-86).
St eenbergen testified that his representative should have, but
did not advise himof the “dilemma” which arose at the on-board
meeting. (Tr. 785-86).

31. As a result of concerns raised by Job Corps Region 10
officials at the 15%review neeting (Tr. 205, 314), the architect
was instructed to design the 120-resi dent generic structure which
woul d be used for both the male dormtory and female dormtory if
funds for the Add-Alternate were not forthcom ng, and also to
design a 96-resident female dormw th the Add-Alternate single-
parent wi ng housing 24 corpsnenbers attached which could be
constructed if the Departnent secured adequate funding. (Tr. 196,
197, 205, 214-15, 258-60, 316-17, 369-71, 421, 455, 515-17, 541,
551, 633-34, 636-40, 643, 705-09; GX 1, pp. 528, 534, 456, 452-
52(a), 450, 449).
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32. On May 20, 1991, Caperton issued a “directive” to
Kum n, which he represented as “approved by DO. on 5/20/91
(O Mlley),” (GX 1, p. 449; See Tr. 367), to inplenment Job Corps
Region 10's requirenent that the female dormtory not exceed 120
resi dents whether or not the Add-Alternate was funded and
constructed as an annex to the dormtory. Kumn conplied with
the directive issued by Caperton as “approved by DO.” and
proceeded to design a new structure not in the original scope of
wor k whi ch progranmmatically woul d house 96 fenal e cor psnenbers
and 24 single parents and which woul d subsequently, at the 60%
review neeting, be designated as the Add-Alternate. (See, Finding
44, infra). (Tr. 202).

33. Caperton, thereafter, began the process of inplenenting
the Job Corps’ requirenent both in tel ephone conversations with
Kum n personnel and in his 15%review coments forwarded to
Kumn. (Tr. 316; GX 1, pp. 449-552(b); App. Ex. 12, p. 706, 707;
Tr. 206, 219).

34. Steenbergen testified that he was not advised or
consul ted about the “directive” Caperton issued to Kumn (Tr.
789-96). Nor does he recall any nention of design problens at
the Pal mer Project at his nonthly status neetings with DMIM (Tr.
769, 796).

35. Kumin did not conplain in witing about the scope of
work “dilemma” raised at the 15%review neeting. (Tr. 268).
Banni ster, Kumin's Project architect did, however, “discuss” work
whi ch he consi dered beyond the scope of work fromthe “very
begi nning...at the on-board review wth Caperton. (Tr. 299, 300;
See also. Tr. 365, 657-59, 694).

36. Although Caperton and O Mall ey thought that the
architect would carry out these programmtic changes w t hout
addi tional conpensation (GX 1, p. 416), the architect conpl ai ned
that the programmatic change in the femal e dormtory/ Add-
Alternate had a “serious cost inpact,” (Tr. 232-335; 366-368),
and were not nerely “design refinenents.” (Tr. 238-39, 249, 260).

37. Departnent and DMIM of ficials denied that any “change”
in scope occurred at the 15% review neeting, (Tr. 674-75),
acknow edging only that the neeting created a “dilema” (Tr. 572-
73; 752-53) or addressed only “design refinenments” (Tr. 238; GX
1, p. 357) or nerely “clarified” female corpsnenber strength.
(Tr. 792).

Kumin and its design contractor, in contrast, viewed the
“dilenma” in a sonmewhat different light. The 15% review neeting
resulted in an instruction which required the contractors to
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design two different dormtory buil dings one of which would house
120 individuals and serve as a prototype for the male and fenal e
dormtories in the absence of Add-Alternate funding, and a second
dorm tory which would house 96 wonen plus 24 single parents. Jon
Kumn testified: “The net result was that at the Job Corps
direction we took two conplete schenes for [the] fenale dorns
from conception to a hundred percent, although we negotiated for,
and are currently being conpensated for only one.” (Tr. 368. See
al so, Tr. 320-21). Thus, what Departnent consultants and
officials describe as a “dilemm,” design contractors view as a
significant change in the scope of work. (Tr. 201, 213, 214-15,
316, 320-21, 369-71).

30% Revi ew

38. On June 25, 1991, the architects tinmely submtted pl ans
for the 30%review (GX 1, p. 448(a)). At the tinme of this
submttal, the single-parent wing alone was still designated as
the Add-Alternate. (GX 1, p. 422; Tr. 708-09). The architectural
pl ans, however, which the Departnent approved through DMIM
i npl enented the instruction to design a 96-resident dormtory
with a 24-resident single-parent wing attached. (Tr. 222-24, 465,
708-09) .

39. The Board finds that the structural design of the
femal e dormtory changed fromthe original scope of work as a
result of the instruction to change the nunber of individuals the
dormtory would house from 120 to 96 wth the single-parent w ng
attached. The 96-resident dormtory was a different building
with different structural configurations, including one wing with
a longer wall extending to 112 feet rather than 75 feet. (Tr.

123, 141). One wing of this nodified female dormtory was two-
stories, while the ajoining wing of the “L” was one story with
the single-story Add-Alternate attached. This resulted in

di fferent roof designs (Tr. 140, 174-75), different w nd and
seismc |loads (Tr. 120-21), and changes in the location of the
mechani cal roons. (Tr. 164).

40. The elimnation of the second story of one wing of the
female dormtory with the Add-Alternate attached also resulted in
the need to add a second nmechani cal roomfor the Add-Alternate.
(Tr. 51-52). Holmes of RSA expl ai ned: “Wen we | ost the second
story of the “T" portion of the building, we had to go back in
and redesign the plunbing systens, which were no | onger two
stories but a single story, and the ventilation systemto serve
the area reduced fromtwo stories to one story, and then the
heating systemin that area reduced because piping woul d have to
be resized for the |l esser |load. The electrical changes would
entail parallel nodifications to delete the second floor...” (Tr.
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54- 59) .

60% Revi ew

41. Kumn tinely filed its 60% submttal by Septenber 27,
1991. According to the Contracting Oficer, the 60% subm ssion
reflected “a m sunderstandi ng by the Contractor regardi ng what
was the base bid to be designed and what had becone the add
alternative.” (Contracting Oficers, Br. at 8). Thus, on
Cctober 31, 1991, O Malley, in his capacity as the Governnent
Aut hori zed Representative, forwarded to Kum n, Caperton’s review
comments on the 60% submittal. (GX 1, p. 354). Caperton advised:
“Under the base bid, the Wonens Dorm has all four ‘pods.” The
Alternate will be a 3 pod dormw th the single-parent dormtory.”
(GX 1, p. 356; Tr. 664, enphasis in original).

42. The Board finds that under the scope of work, the Add-
Al ternate was the single-parent wwing. (GX 1, pp. 534-35). The
60% subm ttal comments reveal that, as a result of programmtic
requi renents set forth by Job Corps Region 10 officials at the
15% review neeting, the female dormtory not exceed 120
corpsnenbers even if it included the single-parent wing, (GX 1
477; Tr. 734), the Add-Alternate had actually becone, not sinply
t he single-parent addition, but the single-parent addition
together with the 3 pod, 96 bed female dormtory. (Tr. 229, 232,
234-35; 260, 320-321, 572, 576, 710; See also, tr. 59-60).

43. The major change in direction in the design of the Add-
Alternate occurred at the 15%review neeting, (GX 1, 81; Tr. 320-
21, 366-68), when the population of the female dormtory with the
Add- Al ternate changed from 120 nenbers plus 24 single parents to
96 nmenbers plus 24 single parents. (Tr. 579). The 96-resident
dormtory with the single-parent wing attached, as a whol e, was
sinply not | abeled as the Add-Alternate in construction design
docunents until the 60%review level. (Tr. 710, 267).

44, At the 60% review | evel, there was no separate plan for
t he base bid 120-nenber wonen’s dormtory. The design for the
mal e dorm still served as the design for the wonen’s dormtory
if the Add-Alternate funds were not forthcomng. (Tr. 466, 573,
656, 660, 716).

45. The review comments pertaining to the 15% 30% and 60%
submttals forwarded to Kum n by DMIM t hrough O Mall ey who had,
by then becone the GAR, insured that the programmati c changes set
forth by Region 10 officials at the 15%review neeting were
inplemrented. (GX 1, p. 417, 430; p. 354, 356). Copies of the
review conments were sent to Steenbergen. (GX 289, 354, 417).

-16-



46. On Novenber 5, 1991, Caperton called Bannister to
informhimthat the design-to budget for the base bid (no
alternates) would be raised by approxinmately $4 million, to
Kumn’s estinmated cost: that O Malley and Kroi s understood the
mal e and fermal e dormitories under the base bid had identical
configurations, (GX 1, p. 416; App. Ex. 12, p. 728; Tr. 231-232,
665-666): and that a reply would be forthcom ng from St eenber gen,
whi ch woul d address and resolve the concerns raised by Kumn’s
Cctober 31, 1991, letter regarding a “possible redesign.” (GX 1
p. 416).

47. Fromtime to tinme, O Malley advised Kumin that design
coments Kumn interpreted to be beyond the scope of work shoul d
be “di scussed” with various DMIM enpl oyees. (GX 1, pp. 417,
289). In response, Kumn did not communicate “in witing” with
the Contracting Oficer (Tr. 269, 273, 275; 651-52), but
Banni ster did “discuss” the cost inpact of the changes with
Caperton and O Malley. (Tr. 232-35, 238-39, 249, 260, 266-68,
299- 300; 365, 657-58, 694).

48. On or about January 31, 1992, Steenbergen advi sed Kum n
that the available funding required to proceed with the
construction of the Center would be addressed by those parties
responsi ble for the construction, and that the design teanis
contractual responsibility was to incorporate any additional cost
saving alternatives, consistent with the scope of work, into its
(final) submttal in an effort to neet the design-to budget.

St eenber gen acknow edged hi s awareness that Kum n’s design could
result in a construction cost that was over the design-to budget,
and he issued a no-cost contract nodification revising that
design-to budget itemto $12,903,471 for the base bid, $1, 636,534
for the gym $916,235 for the child devel opnent center, and

$1, 143,013 for the single parent cluster, with the latter three
budget itenms to be treated as additive alternates. (GX 1, p.

286) .

Fi nal Desi gn

49. On February 3, 1992, Kum n submtted its final design
(GX 1, p. 353a). On February 14, 1992, Kumn’s final
construction base bid cost estimate was $13,862,446. Kumin's
final total construction cost estimate, including the additive
alternates, was $18, 230,502. (GX 1, at Tab 11).

50. By letter dated March 23, 1992, O Mall ey forwarded
Caperon’s final design review comrents to Kumn. Caperton
advised Kumn that its docunents woul d neet the requirenments for
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the final submttal in accordance with the Contract when the
coments were incorporated into the constructi on docunents.
Caperton further noted that Kum n’s construction cost estinate of
$13,533,282, not including the alternates (gym single parent
dormtory, and child devel opnent center), was still above the
design-to base bid estinmate of $12,903,471, but well below the

i ncreased avail abl e fundi ng of $15, 202,633. (GX 1, p. 353a).

51. Caperton also comented regarding Kum n’s construction
cost estimate that it “still does not reflect a full 4 pod wonens
dormin the base bid.” (GX 1, p. 293). In addition, O Mlley
noted that the issuance of the Invitation For Bid, (“IFB") for
construction of the Pal mer Project was tentatively schedul ed for
April 15, 1992. (GX 1, p. 289).

52. Following tinely issuance of the IFB, the bid opening
was held on May 28, 1992. E & E Construction was the | ow bi dder
at $13,550.000. Its bid with the Add-Alternates was $18, 085, 300.
E & E Construction was subsequently awarded the construction
contract and the Project was conpleted wthin budget and
avai l abl e funding. (App. Ex. 13; Tr. 356).

53. In June 1992, O Malley advised Kumin to raise with
St eenbergen the question of the change in the scope of work
regarding the female dormtory. (Tr. 468). On the fifth and
thirteenth of January, 1993, and again on Cctober 27, 1993, Kum n
requested an equitable adjustnent in the anount of $84,154 (GX 1
pp. 77-79; 68-76; 63-65) which the Contracting O ficer finally
deni ed on Decenber 14, 1993 (GX 1, p. 59-60).

54. The probl em detected by Region 10 Job Corps officials
at the 15% review neeting regarding the capacity of the female
dormtory with the Add-Alternate is variously described by the
Contracting Oficer and his representatives as a “purported
change” (Steenbergen, Tr. 768); a “dilemm” (Steenbergen, Tr.
782-84); O Malley, Tr. 548, 573); (Caperton, Tr. 633-34, 752-53),
a sinple clarification of strength (Steenbergen, Tr. 792),
“different configuration” (Tr. 712), and “design refinenents”
(Tr. 238, GX 1, p. 357). The Departnent denies that a change in
the original scope of work occurred. (Steenbergen, Tr. 804,
Caperton, Tr. 674-75).

55. The Board finds that the Departnent directed a change
in the programmatic requirenents of the female dormtory,
communi cated to Kum n through Caperton, which required the
architect to design a 96-resident female dormtory with attached
24 single-parent wing, and that directive constituted a design
change fromthe scope of work set forth in Contract 99-1-4907-14-
032-01, which required a 120-resident female dormtory, with an
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Add- Alternate capacity of a 24 single-parent wwng to be added if
fundi ng were avail abl e.

Quant um

56. The contract provides that the contractor shall be paid
a “firmfixed price”. (GX 1, p. 561). Wile the Contractor may
receive additional funds for extra work ordered through the
Governnent’s direction, it nust show that a change occurred which
obligates the Departnment to pay the Contractor for its additional
wor k. The contract expressly provides that “design services for
wor k beyond that which is outlined in Part | - the Schedul e,
Section A - Statenent of Wrk” are not considered as part of this
agreenent and nust receive prior authorization by the Contracting
Oficer and will be paid for at a fee to be negotiated.” (GX 1,
p. 592). FAR 52.243-7(e) provides for equitable adjustnments
under the Notification of Changes clause. (GX 1, p. 668). The
Contractor asserts that it had such prior authorization. (Tr.
202) .

57. As previously noted, on or about January 5, 1993, Kumn
submtted its claim for equitable adjustnent in the anount of
$84, 154, for design costs incurred by Kumin, Tryck Nyman, and RSA
in changing the plans for the Add-Alternate female dormtory
design. The costs associated with the change were set forth as
fol |l ows:

Kumn @536 hrs at a conbined rate

of $54. 22/ hr $29, 061
RSA @469 hrs at a conmbined rate
of $53. 40/ hr $25, 045
Tryck Nyman @473 hrs at a conbined rate
of $63.50/ hr $30, 048
TOTAL CLAI M AMOUNT $84, 154

(GX 1, pp. 77-79)

58. In support of the claim Bannister explained that the
di fferences between the male dormtory and female dormtory which
arose as a result of changes in the female dormtory Iimted the
potential to use auto-CAD, and required new drawi ngs to
accommodate the femal e dormtory changes, including different
room sizes, corridor sizes, walls, nmechanical rooml ocation
stairs, and fan roomlocation. (Tr. 287-90). He further
expl ained that while the original female dormtory design
required nodifications to annex the Add-Alternate, if funded, and
were included in the original scope of work, the design
nodi fications ultimtely necessitated by the changes in
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configuration of the female dormtory were substantially nore
extensive than contenplated by the original scope of work. (Tr.
290, 839-40, 842-44).

59. Caperton disputed Bannister’s assessnent of the design
conplexities the changes entailed. Caperton conpared the 120-
resident dormtory with the 96-resident dormtory and concl uded
that significant cost savings could have been achieved in
designing the 96-resident dormtory by use of the design of the
120-person dormtory. (Tr. 669). He testified he would have
si nply designed one building plan up to point it diverged from
the second building, copy it, and then make the nodifications on
the copied plan. (Tr. 669, GX 5).

60. Caperton found simlarities in the first floor
dormtory plans in the core areas, roomsizes in the first three
bays or four-person roons on the east side corridor, the
handi capped accessible room identical wall and w ndow secti ons,
ceiling plans, and sim |l ar door schedul es, nechanical and
el ectrical details. (Tr. 669-70). Differences included the end
conditions, stair details which could be “simlar,” and
mechani cal room changes due in part to the need to attach the
Add- Al ternate. (Tr. 672).

61. On the other wing, Caperton observed that the first
three bays off the common | ounge were the sane, the | ounge and
study areas are the sane. (Tr. 672). A four-person room becane a
t wo- person roomon one wing and a fan room was added. (Tr. 673).
The renoval of the second floor of one wing on the fenale
dorm tory necessitated roof changes, but the addition of the Add-
Al ternate woul d have, Caperton contended, necessitated sone roof
changes even under the original scope of work. (Tr. 673-74).

The nmen’s dormtory, however, had four clusters of seven
roons wth four beds each and one roomw th two beds, while the
changed fenmale dormtory had three clusters of eight roons each
containing four beds. (Tr. 706). Thus, the clusters for the
dorns had different configurations. (Tr. 706). From an
architectural standpoint, changes in the nunber of individuals a
roomis programed to house changes the design input. (Tr. 739-
740) .

According to Caperton, the changes involve sinply erasing a
couple of lines and adding a couple of lines. (Tr. 741-42). For
the el ectrical design, Caperton suggested that he woul d design
the male dormtory first and sinply erase the top floor of one
wing for the 96-resident fermale dormtory and “nmake sone
changes.” (Tr. 745-46). Caperton acknow edged, however, that
despite these simlarities between the generic dormtory and the
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femal e 96-resident dorm “It would be extrenely difficult to
figure out what cost savings could have been realized,” in
designing the two structures. (Tr. 674).

62. O Mlley testified that the change in the femal e
dormtory to a 96 resident dormtory required redesign to “a
[imted capacity,” (Tr. 609), but in his opinion many
simlarities between the nale and female dormtories still
exi sted, allow ng use of CAD, (Tr. 612). Still, O Mlley
acknow edged the need for extra design work did arise. (Tr. 610-
11). He noted that differences in the square footage of the male
and fermale dormtories, (Tr. 611) and differences in the nunber
of individuals each was designed to house, for exanple, were
anong the changes which altered the econom es of design which
coul d have been achieved if the Add-Alternate had not been
changed. (Tr. 611-612; 669).

63. Bannister disputed as overly sinplistic the
Caperton/ O Mal | ey assessnents of the anmount of work the ordered
change entailed. Bannister observed: “Essentially we started
devel oping an entirely new building. W continued working on the
mal e dormtory, and then we continued working on the fenmale
dormtory, which at that point was a conpletely different
bui |l di ng, different nunber of roons, different configuration as
far as the comons area, different stories. It was a different
bui l ding that we were simnultaneously developing at the sane tinme
as the male dorm and we continued doing that all the way
t hroughout...” (Tr. 838).

64. The record shows that Kum n did not maintain records
whi ch woul d denonstrate the actual anmount of tinme devoted to the
extra work or the item zed costs incurred due to the changes in
the female dormtory. (Tr. 286, 291; 304-05). Kumn estimted
its additional costs attributable to the change. (Tr. 305). The
estimate, in turn, was based upon a nunber of factors. Bannister
first obtained records showing the total costs attributable to
the architects assigned work on the project, and then separated
the work he attributed to the fenmale dormtory. (Tr. 248). He
did not include any of his own tinme or Jon Kumn’s tinme in his
total (Tr. 322). He requested and obtained simlar information
from RSA and Tryck Nyman. (Tr. 248).

65. Kum n had assigned architects Mary Cary and Moni que
Prozeralik to design the dormtories. Bannister obtained the
total tine spent on these dormtories, then allocated one-third
of the architects’ tinme to the 96-resident fenmale dormtory at
their conposite rate (Tr. 250; App. Ex. 14; Tr. 285-86; Tr. 322-
23). Because the male dormtory and the single-parent wing were
in the original scope of work, he attributed two-thirds of the
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architects’ work to those structures. Bannister testified that
the fact that the female dormtory accounted for approxinmtely
40% the total square footage of these three structures was also a
factor he considered. (Tr. 248; 286).

66. Odinarily, a sheet of architectural draw ngs
represents 40 to 80 hours of work, depending upon the conplexity
of the sheet. (Tr. 351, 377, 388). The two separate
configurations of the female dormtory necessitated the
preparation of 10 extra architectural sheets at a conposite rate
of $2900 per sheet. (Tr. 351-52, 357, 376-77). In this instance,
Banni ster’s estimte of the nunber of hours of extra work to
design the fenmale dormtory, as changed, involved ten sheets at
$2900 a sheet. At a conposite rate of $70 an hour, that anounted
to approximately 40 hours a sheet. (Tr. 378). Bannister’s
estimate of $29,064 as the cost of extra work was consistent with
t he nunber of sheets produced and the estimated cost per sheet,
(Tr. 357), but was slightly less than an estimte based upon a
percentage of the total square footage of the fenale dormtory.
(Tr. 357).

67. Wiile Kumn's original fee was negotiated on the basis
of hours, the nunber of estinmated sheets of drawi ngs a job may
require is a recognized method architects enploy to test the
accuracy of the assunptions about the nunmber of hours a project
will require. (Tr. 377).

68. For the total design team redesigning the fenale

dormtory from 120 residents down to 96 residents required
approxi mately 25 new sheets. (Tr. 381). Jon Kumn testified that
total hours for the 10 architectural sheets was estinmated at 536
hours or 53.6 hours per sheet. (Tr. 382, GX 1, p. 79), which, as
a cross-check, differed with Bannister’'s estimate. As a result
of econom es achieved fromthe design of the generic-dormtory,
however, Kum n anticipated that nunber of hours would fall within
| ower portion of the 40 to 80 hour per design sheet range
normal |y expected. (Tr. 382,388; See also, Finding 67 supra).
The reason the hours per sheet estinmate tends toward the | ow end
of the range is attributable to efficiencies in applying sone of
the work on the male dormtory to the new female dormtory. (Tr.
389).

69. In addition, Kum n cal cul ated that extra design work
i nvol ved approxi mately 15,000 square feet at a construction cost
of about $100 per square foot. This would yield a construction
cost of about $1.5 million based upon which a 6% design fee woul d
anount to about $90,000. (Tr. 383). As a further cross check,
Kumin ordinarily expects its fee to represent about 40% of the
total design fee, (Tr. 384) with civil, structural, electrical
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mechani cal and ot her design fees accounting for the remaining
60% (Tr. 385). Applying these factors, Kumin was satisfied that
the estimate of $29,061 for architectural design was fairly close
to and consistent with the estimtes provided by RSA and Tryck
Nyman. (Tr. 385-86).

70. Jon Kumin testified:

“There was excellent correlation between checking this
a nunber of ways, and when there’ s excell ent

correl ation between checking this, estimating in a
nunmber of ways, | have a | ot of confidence that the
nunber is right, and that is based upon sonething like
18 years of putting fee proposals together, nonitoring
how many hours we actually spend agai nst how many hours
|’ ve estimated, and over the years you develop a pretty
accurate ability to estimate. |If you don’t, you wll
not be in business.” (Tr. 390).

71. Kumn's methodol ogy of estimating design costs, using
cross-checks, industry percentages, conparisons of the estimtes
of the various design disciplines such as electrical, nechanical,
and structural, drawi ng sheets and hours, follow general industry
gui del i nes and was confirned as appropriate by O Malley. (Tr.

420- 21, 507-08, 612-14). O Mlley further confirmed that Kumn’s
record and ti nekeepi ng nmet hods were al so consistent with the
i ndustry standards. (Tr. 558).

72. Wile a forward price estimte would have been
considered by the Contracting Oficer at the tinme the directive
to change the female dormtory was issued to Kumn after the 15%
review neeting, (Tr. 502-04, 568-69; 772), the Contracting
O ficer rejects the notion that estimates of hours attri butable
to a change is an appropriate basis for apportioning costs after
t he change has been inplenented. (Tr. 779-80; 568-69; 580-82).

73. Jon Kum n discussed the feasibility of attenpting to
track precisely the hours associated with a change of this type:

We're not |ike attorneys who
normal Iy docunent our tinme in ten-
mnute slices. W are not set up
to do that.

The way we typically docunent our
time is in broader issues. If you
| ook at the way you put a set of
contract docunents together, you're
bringing in elenments fromall over
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t he pl ace.

VWhen Mary Carrie (sic) and Moni que
Proserelic (sic) were working on

t hese jobs, there mght be a wall
section that could be used for nore
t han one el enent, for exanple. The
savings fromthat were already

reflected in our fee. If we didn't
have the ability to do sone of this
commingling, if you wll, our fees

woul d have been higher. But what
that comm ngling does, it not just
saves you noney, it also neans it’s
nore difficult for us to precisely
identify and track all of those

pi eces of tinme.” (Tr. 372).

74. The record shows that RSA's bid was based on the
original scope of work which described the nale dormtory and the
female dormtory as identical designs. (Tr. 107). As a result of
the change in the fenmale dormtory, mechanical engi neer Hol nes
testified that RSA “assuned a certain anmount of hours because of
the requirenent to design a different female dormtory fromthe
mal e dormtory. In our fee negotiations we assuned two identi cal
dornms with a single-parent wing. Wat we ended up doi ng was one
dormtory of 120, a conplete separate dormtory of 96, and then
the 96 plus the single-parent.” (Tr. 84-86, 90, 107-08).

75. In terns of additional design work, the record shows
that RSA was not able to use the entire mechanical design of the
mal e dormtory w thout significant changes for the 96 person
female dormtory. (Tr. 91). Design changes in the mechanica
roomwere necessary to elimnate the boilers in the single-parent
wing. (Tr. 92). This resulted in construction cost saving, but
i ncreased design costs. (Tr. 92). In addition, piping for
pl unbi ng and heating had to be resized, and duct work revised,
(Tr. 92), because the second floor of one wing had to be renoved
to accommodate the reduction from 120 to 96 femal e residents.
(Tr. 93).

76. After July, 1991, during the design phase, RSA kept
track of its work on the female dormtory including the single-
parent wi ng under Project No. 9140.07. (Tr. 67). RSA reviewed all
of the tinme cards to determne that it spent a total of 703 hours
on the female dormtory. (App. Ex. 4, Tr. 68; Tr. 69). RSA then
determ ned the negotiated rates for the individuals who spent
time on the female dormproject, (Tr. 69) and prepared a
spreadsheet which identified the individuals, and the hours spent
on Project No. 9140.07. (Tr. 69-70).
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77. RSA had no separate breakdowns for the female dormtory
and the single-parent wing. (Tr. 70). It determined fromits
original estimate that the single-parent wing was cal cul ated at
about one-third the total square footage of the dormtory, and
woul d take approximately one half as nmuch time to design as the
main female dormtory. (Tr. 71). RSA did not, however, determ ne
preci sely the nunber of hours directly attributable to the change
requiring the design of the 96-resident fenmale dormtory. (Tr.

84, 89, 109). Rather, in estimating the cost of the change, RSA
estimated that one-third of the hours woul d have been spent

desi gning the separate wing and two-thirds devoted to the design
of the 96 resident female dormtory. (Tr. 71).

78. In bidding a job, RSA estimates that electrical design
is approximately 60% of the tinme estimated for the nechani cal
design work. (Tr. 103-04).

79. Considering the negotiated fee, and its estimted hours
to acconplish the change directed in the female dormtory after
the 15% revi ew neeting, RSA cal culated the cost of its share of
the extra work at $25,045. (G&X 1, p. 79).

80. Tryck Nyman was al so guided by the witten scope of
work in arriving at its fee for civil and structual design phases
of the work at the Palnmer Center. (GX 1, p. 534; Tr. 113-16).
Rel yi ng upon the scope of work, it anticipated in formulating its
bid that the female dormtory would be “a carbon copy of the nale
dorni (Tr. 116).

81. The decision to reduce the female dormtory from 120 to
96 residents necessitated reducing one of the dormtory w ngs
fromtwo stories to one story. This altered configuration of the
single story wing produced a shear wall factor different fromthe
two story design of the male dorm As Tryck Nyman engineer Smith
expl ai ned, the shear wall change was an inportant factor in the
| at eral design because it “resists the threat of |ateral forces
fromw nd and earthquakes.” (Tr. 117).

82. The Anchorage/ Pal mer Al aska area is a seismc zone four
region and ranks anong the nation’s nost critical of the seismc

| ateral force design zones. (Tr. 117). |In addition, the city of
Pal mer lies close to the Matanuskee and Knik 3 aciers resulting
in wind | oads which exceed 100 mles per hour. 1In such areas, in

bui | di ngs such as dormtories occupied twenty-four hours a day,
connection design is both extrenely inportant and | abor
intensive. (Tr. 117).

83. The changes froma generic 120 resident dormtory to a
96 resident dormwi th a single-parent wing attached resulted in a
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structure longer and |l ower on one wing, with a different interior
desi gn such as a change in the |ocation of the nechanical room
(Tr. 123, 126). These changes required additional structural

desi gn cal cul ati ons beyond those needed for the generic 120-
resident dormtory.

84. Froma structural design standpoint, the 96 resident
femal e dormtory was no | onger the generic 120-resident dormtory
described in the scope of work, but a “different building
altogether.” (Tr. 128, 134; (App. Ex. 8, 9). Tryck Nyman woul d
have been abl e, whether the buildings were single story “H
shaped structures or two story “L” structure, to design one 120-
resident dormtory and produce the second 120-resident dormtory
under the scope of work essentially by el ectronic neans using
auto- CAD drafting. The design changes necessitated by the
reduction in the nunber of residents the female dormtory woul d
be permtted to house if the Add-Alternate were funded, vitiated
many of the efficiencies Tryck Nyman anticipated fromthe use of
auto-CAD in designing the female dorm (Tr. 130, 154, 156; App.
Ex. 8).

85. Tryck Nyman did not maintain specific records
docunenting the precise costs it incurred as a result of changes
in the design of the female dormtory. It did, however, maintain
a conput er generated spreadsheet of the cost of each buil ding,
correlated wwth its personnel tinecards for its engineers,
drafters, and secretaries at their respective conposite rates of
$90, $70, $55, and $30. (App. Ex. 11; Tr. 135-36, 169; GX 1, p.
56) .

86. At an estimted cost of $2,504 per structural draw ng
sheet, Tryck Nyman estinmated approxi mately 6 design sheets for
the generic 120 resident female dormw th single-parent wing and
approxi mately 13 additional design sheets for 96-resident dorm
W th single-parent wing. (Tr. 155-56). Tryck Nyman had budgeted
$14,844. 13 to design the female dormtory with single-parent w ng
as described in the scope of work, but calculated total costs
amounting to $45,072.87 in drafting the civil and structural
designs for the female dormtory as changed to a 96-resi dent
dormtory with attached single-parent wing attached. (App. Ex.
11; Tr. 136). In discussions with Bannister, Tryck Nyman
subsequent|ly agreed the single-parent wing constituted one third
of the cost the design with two thirds of the total cal cul ated
costs attributable to changes in the female dormtory. It thus
cl ai med $30, 048 as a consequence of the changes. (Tr. 137).

87. In summary, the design inpacts of the directive to
reconfigure the female dormtory were eval uated by Bannister:
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When we negotiated the contract, if we would
have only had to do one buil ding, we would
essentially had identical plans sitting here
with just the single-parent wing com ng off
one side. There would have been sone m nor
nodi fications right where the wing attached,
but it would have been an identical building.
We now have two buildings that are not the
sane. The male dormand the femal e dormare
not the same buildings....There are sone |ike
simlarities, and some of the roons have four
peopl e and that type thing, and the basic
configuration of the corridor as we've tried
to maintain. But essentially it’s a separate
building....(Tr. 213-14).

Essentially we had an entire new set of

drawi ngs just for the femal e dorm which we
woul d not have had to produce before. Qur
final set showed ten drawi ngs just for the
femal e portion, which would not have had to
have been done before. Likew se, with that
now our consultants had to do the exact sane
thing. They had a whole new set of draw ngs
just for this female wng, this femal e dorm
configuration. (Tr. 215; see also Tr. 320-
21).

DI SCUSSI ON

CERTI FI CATI ON
(0.5
CLAIM

Al t hough not raised as an issue at the hearing, the
Contracting O ficer, in his post-hearing brief, clainms that the
Board does not have jurisdiction to decide this case, because
Kum n did not properly certify its claimin accordance with the
Contract Disputes Act of 1978, 41 U S.C. 8 605(c)(1).2 The

2The United States Court of Appeals for the Federal Circuit
has observed that “[wjhile contractors m ght be well-advised to
use the precise | anguage of the [Contract D sputes Act], the
governnment is not well-advised to chall enge every deviation, no
matter how slight, neaningless, or harmess.” Heyl & Patterson,
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Contracting O ficer contends that Kumn's certification failed to
state that the “certifier is duly authorized to certify the claim
on behal f of the contractor.”® On Novenber 2, 1993, Jon Kum n
provided the follow ng certification:

By this letter, we are certifying that this claimis
made in good faith and that the supporting data are
accurate and conplete to the best of our know edge and
belief. The anmpbunt requested accurately reflects the
contract adjustnent for which we believe the Departnent
of Labor is liable.

The Board finds Kumn's certification statenment sufficient
to satisfy the jurisdictional prerequisites necessary to
entertain this appeal. The certification provision in effect in
Novenber, 1993, did not require Jon Kumn to state that he was
duly authorized to certify the claimon behalf of Kumn. As the
Contracting O ficer correctly contends, the certification
requi renents of the Contract D sputes Act were amended on Cctober
29, 1992, to include the omtted | anguage. The anendnent,
however, applied to “certifications executed nore than 60 days
after the effective date of anendenents to the Federa
Acqui sition Regul ations inplenmenting the anendnents . . . to the
certification of clains.” Pub.L. 102-572, 8§ 907(a)(4). The
Federal Acquisition Regulations were anended on Qctober 25, 1993.
58 Fed. Reg. 5724-01. Consequently, the anmended certification
provi si ons upon which the Contracting Oficer relies applied to
certifications executed after Decenber 25, 1993, and not to this
certification executed on Novenber 2, 1993.

Applicable provisions in effect on Novenber 2, 1993,
required certification that “the claimis nmade in good faith,”
that “the supporting data are accurate and conplete to the best
of the Contractor’s know edge and belief,” and “the anount
requested accurately reflects the contract adjustnent for which
the Contractor believes the Governnment is liable.” Kumn’s
certification fully conplies with the certification provisions of
the contract and the Contract Disputes Act in effect in Novenber,
1993. The Board, therefore, has jurisdiction to decide this
appeal .

1.
The Contract i s not Anbi guous

Inc. v. O Keefe, 986 F.2d 480, note 1 (Fed. Cr. 1993).

3Jon Kumin, as managi ng principal of Kum n, was a proper
person to certify Kumn' s claim
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Appel lant clainms that the Contracting Oficer constructively
changed the original scope of work and increased costs when it
directed the architect/engineer to design a 96-resident fenmale
dormtory, instead of a 120-resident fermale dormtory, with an
attached wi ng capabl e of housing 24 single parents and their
children. Appellant, therefore, seeks an equitabl e adjustnent
covering costs it contends were incurred as a consequence of the
constructive change. The Contracting Oficer, in contrast,
contends that the directive to reduce the nunber of residents the
femal e dormtory would house if the Add-Alternate were funded is
a nmere clarification of an anbi guous scope of work rather than an
order effecting a contract change. The Board concl udes that the
Department did indeed constructively change the scope of work,
and that Appellant is entitled to an equitabl e adjustnent.

The Contracting Oficer clains that the scope of work was
anbi guous to the extent that one clause indicated the maxi num
capacity of the Center would be 240 persons, while other
provi sions of the contract required Kumn to design residenti al
space for 264 persons. The provision upon which the Contracting
Oficer relies states: “[a]s proposed, the New Job Corps Center,
| ocated in Palner, Alaska, will provide training for an
aut hori zed strength of 240 resident corpsnenbers (120 nmal e and
120 female).” Upon consideration of the contract as a whole, the
Board concludes the term “as proposed” refers to the Pal nmer
Project, as funded at the tinme of the issuance of the IFB and
indicates that the Center, as then funded, would have a
residential strength of 240 persons. Nothing in that clause
i ndicates that the authorized strength was fi xed regardl ess of
fundi ng and woul d not or could not be increased if additional
fundi ng becane available to construct the Add-Alternate with the
added Project capacity of twenty-four corpsnenbers.

Under the original scope of work set forth in the Contract
as bid, the Add-Alternate provided additional space for 24
addi ti onal corpsnenbers and was sinply attached to the generic
dormtory. As aresult, in calculating the square footage of the
femal e dormtory, the square footage of the single famly w ng
was added to the square footage of the generic 120-person
dormtory. The original scope of work contenpl ated no reduction
in the resident population of the female dormtory if funding for
t he singl e-parent wi ng becane avail able, and, in such event, it
contenpl ated no correspondi ng reduction in square footage of the
female dormtory. In contrast, when the resident popul ation of
the female dormtory was reduced to 96 by what we find to have
been a constructive change, a correspondi ng reduction in the
square footage of that structure was acconplished by the renova
of the second floor of one w ng.
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The provisions of the original scope of work, when read
together are, therefore, entirely consistent wwth the original
interpretation of Appellant, its subcontractors, and governnent
W tnesses, including the drafter of the scope of work
specifications, that the authorized residential strength of the
Center would be 240 in the event funding did not materialize for
t he single-parent wng, and that the authorized residenti al
strength of the Center would be 264 in the event fundi ng was
approved for the single-parent wwing. W, therefore, hold that
the original scope of work defined in the Contract is not
anbi guous.

1.
Constructi ve Changes

This Board has held that where the Departnent interprets a
contract to require a contractor to perform additional work not
contenplated in the contract as witten, the Departnent’s
interpretation constitutes a change to the contract, and the
contractor is entitled to an equitable adjustnent. The Steinberg
G oup, LBCA No. 93-BCA-6,  BCA T ; see also Die-Matic Tool
Co., ASBCA No. 31185, 89-1 BCA § 21, 342; Franklin Pavkov Const.
Co., HUDBCA Nos. 93-C-C13, 93-C-Cl4, 94-3 BCA 127,078. \here the
Department orders a constructive change to the contract, it nust
conpensate the contractor for that change. Aydin Corp. V. United
States, 61 F.3d 1571 (Fed. GCr. 1995). To recover for a
constructive change:

[ A] contractor nust show that: “The Government’s
representative, by his words or deeds, nust require the
contractor to performwork which is not a necessary
part of his contract. This is sonething which differs
from advi ce, comrents, suggestions, or opinions which
Gover nment engi neering or technical personnel
frequently offer to a contractor’s enpl oyees.”

Space Services of Georgia, Inc., ASBCA No. 25793, 81-2 BCA
15,250, citing I ndustrial Research Associates, Inc., DCAB No.
WB-5, 68-1 BCA § 7069.

In the present case, the original scope of work clearly and
unanbi guously required Kumn to design a generic dormtory to
house 120 persons, which would be used for both a nmale and a
femal e dormtory, and one single-parent wing with 24-studi o
apartnments, which, if funding becane avail able, would be attached
to the generic 120-person female dormtory. The office of the
Contracting O ficer and the Region 10 Job Corps representatives
received for review and approved the scope of work provisions
before they were published for bids.
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At the 15 percent design neeting, the Region 10 Job Corps
officials advised participants that the nmaxi mumresidenti al
strength of the Job Corps Center would be 240 persons, inclusive
of the single-parent wing. This determ nation was contrary to
the original scope of work, since it reduced the maxi num
residential strength of the Job Corps Center with the single-
parent wing from 264 persons, if funding for the single-parent
W ng becane avail able, to 240 persons, and thereby vitiated use
of the generic 120 resident dormtory design for the female
dormtory with the add-alternate single-parent wing, as
originally contenplated. Caperton, as DMIM s Project Mnager,
and acting at O Malley’'s direction, tel ephoned Kum n and directed
Kum n to design a 96-person fenale dormtory with the 24-
apartnent single-parent wng attached. Caperton represented to
Kum n that the directive was “approved by DOL per O Malley.”

This directive is nenorialized in the May 20, 1991 Tel econ Report
si gned by Caperton.

This May 20, 1991 directive, in effect, required Kumn to
design not two generic buildings as originally proposed, but
three buildings; a generic 120-person dormtory, a 96-person
dormtory, and a 24-apartnent single-parent wing to be attached
to the 96-person dormtory. Wile sone elenents of the 120-
person generic dormtory could be used in designing the 96-person
dormtory, the change required the two dormtories to have
di fferent roof designs and different nmechanical, electrical, and
structural designs. These differences required significant
redesi gn work. Thus, the Departnent clearly required Kumn to
perform work which was not included in the contract as witten.

| V.
Authority to Direct Change

To establish entitlenment to an equitable adjustnent for the
constructive change in the contract, Kum n nust establish that
t he change was ordered by an authorized representative of the
Departnent. The Departnent argues that the change was not duly
aut hori zed, because the Contracting O ficer did not approve it.

We are m ndful that unauthorized acts of its agents
certainly will not bind the Departnent, and the Contractor
acknow edges that a Departnent representative nust have actual
authority to order a change in the contract. Federal Crop Ins.
Corp. v. Merrill, 332 U.S. 380 (1947). Actual authority,
however, need not be express, and may be inplied fromthe
totality of circunstances indicative of the relationship between
the parties. H_ Landau & Co. v. United States, 886 F.2d 322
(Fed. Cir. 1989); DOl Systens, Inc., DOTCAB No. 1208, 82-2 BCA
115, 817; Contractors Equi pnent Rental Co., ASBCA 13052, 70-1 BCA
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18183; Urban Pat hfinders, Inc., ASBCA No. 23134, 79-1 BCA

113, 709; see also Reliable D sposal Co., ASBCA No. 40100, 91-2
BCA § 23,895. Actual authority to bind the Governnent will be
i nplied when the exercise of such authority is an integral part
of the duties assigned to the governnent’s agent. H. Landau &

Co., supra.

For exanple, in DOI Systens, Inc., supra, the Departnent of
Transportation contracted with DOT Systens to provi de warehouse
space for governnent-owned exhibits. At a post-award neeting,
the Contracting Oficer advised DOT Systens that the Contracting
O ficer’'s Technical Representative (“COIR') |acked authority to
change the contract, but had authority to direct activities in
t he war ehouse, including the nmethod of storage of the exhibits.
A di spute arose when DOT Systens sought to store the exhibits
wi t hout providing aisle space. Although the contract did not
require the Contractor to nmaintain aisle space between the
exhibits, the COIR ordered it to maintain aisle space.

The Departnent of Transportation Board of Contract Appeals
hel d the mai ntenance of aisle space constituted a constructive
change to the contract, and that the COIR had the inplied
authority to order the change, despite an express statenent to
the contrary by the Contracting Oficer. The Board found that
the Contracting Oficer gave the COIR broad discretion to direct
operations in the warehouse, and DOT Systens | ooked to the COIR
not to the Contracting O ficer, for direction in performng the
contract. The Board observed, “where the contract or the
Contracting Oficer licenses technical personnel to give guidance
or make deci sions under the specifications, the governnent is
liable for the consequences of the action taken.” DOI Systens,
Inc., at 78,386, citing, Max Drill Inc. v. United States, 192 C
c. 608 (1970), Centre Mg. Co. v. United States, 183 C. d. 115
(1968), Ceneral Casualty Co. v. United States, 130 CG. d. 520
(1955), Wsner and Becker Contracting Engi neers, DOTCAB No. 76-
24, 78-1 BCA Y 13,199, and Tasker Industries, Inc., DOTCAB No.
71-22, 75-2 BCA § 11, 372.

In a simlar case before the Arned Services Board of
Contract Appeals, the Air Force contracted with Contractor’s
Equi prrent Rental Conpany (“CERCO') for the rental of heavy
equi pnent for training purposes. The Contracting Oficer
i ntroduced the Engi neering Squadron Conmander to CERCO and
stated that the Commander was the “man to satisfy” during
performance of the contract. The Commander determ ned the
equi pnent needs of the Air Force and whet her the equi pnent
provi ded by CERCO satisfied those needs.

During the course of contract performance, the Commander
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ordered several substitutions and nodifications to the equi pnent
enunerated in the contract. The Arnmed Services Board of Contract
Appeal s held that the Conmander’ s substitutions and nodifications
constituted constructive changes, and that the Contracting

O ficer’s delegation of authority to the Conmander was
“tantamount to a delegation de facto as the [Clontracting
[Qfficer’s authorized representative,” and the Conmander had the
inplied authority to order the substitutions and nodifications.
Contractors Equi pnent Rental Co., ASBCA No. 13052, 70-1 BCA
18183; See, Hudson Contracting, Inc., ASBCA No. 41023, 94-1 BCA
126, 466 (“The contracting officer had allowed M. Semes to
exercise broad authority as to contract admnistration in his own
name and position. . . . M. Semmes’ agreenent to the transaction
woul d, therefore, be binding on the Governnent.”)

In this instance, the record shows that Steenbergen, in his
capacity as the Contracting Oficer, had little day to day
i nvol venent with the adm nistration of the contract. He
del egated significant contract adm nistration authority to
O Mal l ey, as the Governnent Authorized Representative, and
Caperton, as the DMIM Proj ect Manager. The contract did not
designate a Specifically Authorized Representative, but
designated Al Stith as the authorized representative of the
Contracting O ficer. Although the contract never designated
O Mall ey as the Governnment Authorized Representative, O Mlley
represented to all parties that he was the Governnent Authorized
Representative. As the Governnent Authorized Representative,
O Mal l ey acted on behalf of Steenbergen. O Malley represented
St eenbergen at neetings with Kumn, interpreted the scope of
wor k, and determ ned whether Kum n’s subm ssions satisfied the
requi renents of the contract. W, therefore, conclude that
O Mall ey was the de facto Governnent Authorized Representative.

In this case, O Malley, on behalf of the Departnent,
communi cated DOL's approval through Caperton of a directive to
Kumin to design a 96-person dormtory with the 24-apartnent
singl e-parent wing attached.* The record does not indicate that

“The Departnent issued other design refinements through
Caperton in much the sanme way that it issued the May 20, 1991
directive. For exanple, Caperton, in early May 1991, orally
directed Kumn to design the 96-person dormtory as a three
cluster structure of three, four-person roons and four, five-
person roons. The May 20, 1991 directive ordered a change to
that structure by elimnating the five-person roons for both the
mal e and female dormtories. In his 60% design review comnments,
Caperton also directed Kumn to design the add-alternative to the
96- person dormw th the single-parent wing attached.
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O Mall ey had a contracting officer’s warrant. Furthernore,

O Malley clainms to have told Kumn, at the 15% desi gn neeti ng,
that he did not have the authority to i ssue changes. However,

t he evi dence does not conclusively establish that O Mall ey nmade
the disclainmer. Nor do the ternms of the contract expressly
confer such authority upon him Yet, whatever |[imtations to his
authority O Malley may have felt conpelled to disclose at the 15
percent neeting, he subsequently represented that he was acting
within the bounds of his authority when he issued the May 20,
1991 directive via Caperton.?®

We note further that Caperton, in his capacity as consultant
to the Contracting Oficer, presumably was famliar with the
lines of authority within Steenbergen’'s office, and was
apparently satisfied that O Malley’s authority to issue the
directive was sufficient to warrant his own invol venent as the
i nternmedi ary who communi cated the instruction to the Contractor
and subsequently served to ensure Contractor conpliance with it.
Kum n, noreover, clearly acted reasonably in conplying with the
directive when Caperton represented the directive as “approved by
DOL.”

We conclude that O Malley had a broad de facto del egati on of
authority to admnister the contract and had inplied authority to
order the change. The Departnment is, therefore, bound by the
directive to the architect ordering the design of a 96-person
dormtory with a 24-apartnent single-parent w ng.

V.
Ratification

Furthernmore, were we to conclude that O Mall ey | acked the
inplied authority to change the contract, there is conpelling
evi dence that Steenbergen, nevertheless, ratified the change
order. Ratification will be found where an authori zed
“government official has actual or constructive know edge of a
representative's unauthorized act and expressly or inpliedly
adopts the act.” Parking Conpany of Anerica, Inc., GSBCA No.
7654, 87-2 BCA 1 19,823, citing Wllians v. United States, 130
Ct.d. 435, 127 F. Supp. 617, cert. denied, 349 U S. 938 (1955),

SCaperton’s authority is not at issue because Caperton was
merely conveying a directive authorized by the Deparnent through
O Mlley. Wiile O Mlley communicated the order, we cannot
determ ne based on the present record whether O Malley originated
the directive or nerely conveyed to Caperton the authorization of
anot her DOL official whom O Mall ey accepted as having authority
to authorize the change.
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W _ Sout hard Jones, Inc., ASBCA No. 6321, 61-2 BCA § 3192;
Reli abl e Di sposal Co., supra.

The evidence in this record shows that the Contracting
O ficer approved the Scope of Wrk which called for a 120-person
generic dormtory design and one 24-apartnment single-parent w ng
to be attached to the female dormtory. Although not a
participant in the design review neetings, the Contracting
O ficer received copies of the 30% 60% and 100% desi gn review
coments. Caperton’s design review coments relative to Kumn’s
60% subm ssion stated “[u] nder the base bid, the wonen[’]s dorm
has all four ‘pods’. The alternate will be a 3 pod wonen[’]s
dormwith the single parent dormtory.” (Enphasis in original.)
The change fromthe original scope of work, and the additional
design requirenents were clearly manifest in these design review
conment s.

The evidence further shows that O Malley briefed Steenbergen
follow ng the 15 percent design neeting. Participants testified
that the neeting at which this briefing took place virtually cane
to a halt until Region 10's concerns about the female dormtory
resident strength were resolved. W find it difficult to accept
the notion that a matter of such basic inportance, raised by the
Regi onal Adm ni strator of Region 10 Job Corps and his Deputy, was
not di scussed with Steenbergen. Thereafter, DMIM held nonthly
briefings with Steenbergen regarding the status of the Project.
During the course of these briefings, Steenbergen should have
been briefed on the design changes that were ordered by O Mall ey
as a result of the 15%revi ew neeting.

The review comments Steenbergen received were sufficient to
alert himto the change. Even if crucial information regarding
the change in the scope of work m ght not have been actually
conveyed to Steenbergen, know edge of the changed scope of work
may be inputed to him where, as here, he del egated such
significant contract adm nistration duties to O Malley, and
O Mall ey clearly had actual know edge of the change as nmanifested
by O Malley' s direct involvenent with the contract
admnistration. See, Mdwest Environnental Control, Inc,, LBCA
No. 93-BCA-12, = BCA T ; Burn Construction Co., |BCA No.
1042-9-74, 78-2 BCA f 13,405. It is clear fromthe record that
O Mal | ey had actual know edge of the design change, and we have
found that Steenbergen broadly del egated contract adm nistration
duties to O Milley. W, therefore, find the Contracting Oficer
had constructive, if not actual, know edge of the change to the
scope of work.

To the extent the Contracting O ficer knew or should have
known of the change, and took no action to countermand the

-35-



directive issued by O Malley via Caperton,® his silence or
inaction constitutes ratification. Parking Conpany of Anerica
Inc., supra; Coalition for United Community Action, Inc., LBCA
No. 85-BCA-2, 87-2 BCA T 20,290; WIlliams v. United States, supra
(the ratifying official's constructive notice coupled with
silence amobunted to ratification.) Under clause 52.243-7(c), the
Contracing Oficer had an obligation to repudi ate the

unaut hori zed acts of the Governnent Authorized Representative.

We hold on this record that the Contracting O ficer had
constructive notice of the change and failed to repudi ate

O Mlley s directive to Kumn to design a 96-person dormtory
with a 24-room single-parent wing attached. As a consequence
under these circunstances, we hold that the Contracting Oficer
ratified O Malley' s directive.

The Contracting Oficer argues that Kumn is not entitled to
an equitable adjustnent for the constructive change to the
contract’s scope of work, because Kum n did not provide notice of
t he constructive change in accordance with the notice provisions
contained in clause 52.243-7 of the contract. W find the
argunment to be without nerit. At the 15 percent design neeting
on April 30, 1991, Kum n's personnel orally advised Caperton
that Kum n considered the additional design work beyond the
contract’s scope of work.

This Board recently observed that the notice requirenent
will be construed very liberally where the Contracting Oficer
has actual or inputed knowl edge of the pertinent facts, or where
the lack of notice was not prejudicial to the Contracting
Oficer. Mdwest Environnental Control, Inc., supra; See also,
Watson, Rice & Conpany, HUDBCA No. 89-4468-C6, 90-1 BCA T 22, 499.
In Mdwest, we addressed a situation strikingly simlar to the
case before us. The Contracting Oficer in Mdwest del egated
significant contract adm nistration duties to consultants and
techni cal personnel. The Contracting Oficer, in that case,
attenpted to argue that the Contractor could not recover for a
constructive change because it had failed to provide notice of
the constructive change directly to the Contracting Oficer. W
found that the Contractor did provide the requisite notice to
those officials charged by Contracting O ficer with contract
admnistration duties, and that the Contracting Oficer was not
prejudi ced by the | ack of personal notice. W stated that “[t]he
Contracting O ficer cannot insulate hinself fromthe operating

G ven that the Region 10 Job Corps Oficials insisted on
the change in order to conmply with its programrequirenents, and
that such a change was not unreasonable, we find it unlikely that
St eenbergen woul d have refused to approve the change.
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| evel by | ayers of managers, architects, and consultants, then
disclaimresponsibility for the actions of one his agents because
the Contractor failed to give himnotice.” W see no reason to
depart fromthe Mdwest rationale here.’

VI
Subcontractor Costs

The Contracting Oficer contends that Kum n cannot recover
the costs clainmed by subcontractors, Tryck Nyman and RSA.
Rel ying on the decision of the Energy Board of Contract Appeals
in Tibbetts Mechanical Contractors, EBCA No. 433-11-89, 90-3 BCA
1 23,055, the Contracting O ficer contends that Kum n nust have
paid Tryck Nyman and RSA the anmount cl ained on their behalf
before Kumin may include those costs in a claimfor an equitable
adjustnment. W disagree with the Contracting Oficer’s
interpretation of Tibbetts in relation to this appeal. Tibbetts
states in pertinent part:

The proper nethod of conputing an equitabl e adjustnent
in price is the reasonable cost of the extra work and
materials plus profit. [Citations omtted.] Were
subcontractors are involved, but are not claimants, it
is the prinme contractor’s paynents to them which
constitute its costs, not the costs to the
subcontractors. Nager Electric Co., Inc., et al v.
United States, 194 . d. 835 (1971). Tibbets, supra
(enphasi s added).

In Ti bbetts, the appeal was brought by Ti bbetts, the prine
contractor, on behalf of itself and its subcontractor, Cousins.?
I ncl uded in Cousins’ portion of the claimwere costs incurred by
Cousi ns’ subcontractor, Col andro, who was not asserting a claim

"The notice requirenment is waived if the Contracting Oficer
deci des the constructive change claimon the nerits. Watson
Ri ce & Conpany, supra. Steenbergen’s final decision denying
Kumin' s claimwas a decision on the nerits of the claim and,
therefore, the notice requirenent is waived. (GX 1, pp. 59, 66-
7.)

8Cousins originally appealed the Contracting Oficer’s final
decision denying its claimin its own nane. The Departnent of
Energy Board of Contract Appeals allowed the pleadings to be
anended to substitute Tibbetts as Appellant, instead of Cousins.
Cousins Construction Co., EBCA No. 433-11-89, 90-2 BCA | 22, 761.
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in the appeal .® The Board included in the equitabl e adjustnent
awarded to Ti bbetts, the costs attributable to Cousins’
performance, but it denied the costs attributable to Colandro’s
performance for failure to prove that Cousins had either paid
Col andro or was otherwi se liable to Colandro for those costs.
The Board noted that “the concept of incurred cost includes
incurred liability in addition to actual paynents.” Tibbetts,
supra at note 4.

In essence, the Contracting Oficer seens to seek
application of the “Severin doctrine.” Briefly, the Severin
doctrine, first articulated in Severin v. United States, 99
Ct.d. 435 (1943), cert. denied, 322 U.S. 733, 64 S.Ct. 1045, 88
L. Ed. 1567 (1944), holds that a prinme contractor cannot recover
on behalf of a subcontractor unless the prine contractor has
rei mbursed the subcontractor or is liable to nmake such
rei mbursenment. In Severin, the contract between the prinme
contractor and the subcontractor contained an excul patory cl ause
hol ding the prime contractor harm ess fromany clai mcaused by
the actions of the governnment. The court, therefore, held that
it had no jurisdiction to hear any claimbased upon damages to
t he subcontractor. See also, U S. v. Johnson Controls, Inc., 713
F.2d 1541, note 8 (Fed. Cir. 1983).

The Severin doctrine has been narrowy construed and applied
to breach of contract cases. See, e.qg., Blount Bros.
Construction Co. v. United States, 346 F.2d 962, 964-65 (C. d.
1965). Thus, the United States Court of O ains has held that the
Severin doctrine does not apply to the assertion of a claimfor
an equitable adjustnent by a prinme contractor on behalf of its
subcontractors. Ownens-Corning Fiberglass Corp. v. United States,
419 F.2d 439, 457 (C. d. 1969). The Arned Services Board has
simlary held that “[w] here the claimis not based solely upon a
breach of contract as was the case in Severin, but is rather a
claimfor an equitable adjustnment by a prime contractor pursuing
a renedy redressabl e under the contract, then the Severin rule is
i napplicable.” COWC, Inc., ASBCA No. 26432, 82-2 BCA Y 15, 907;
Jordan- DeLaurenti, Inc., ASBCA Nos. 45467, 46589, 94-3 BCA |
27, 031.

Unli ke the Contractor in Severin, Kum n has advanced a cl ai m
on behalf of Tryck Nyman and RSA which is predicated upon the

Kum n is sponsoring the clains of Tryck Nyman and RSA, | ust
as Tibbetts sponsored the claimof Cousins in Tibbetts. Kumn is
not claimng that it should be conpensated for paynents it made
to its subcontractors, in contrast with Cousins, which clained
paynents it nmade to Col andro.
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terms of its subcontracts, pursuant to which Kumn is
contractually obligated to submt its consolidated bill to the
Departnent, and pay Tryck Nyman and RSA upon recei pt of paynent
fromthe Departnent. Kumn, therefore, has “incurred costs” for
pur poses of asserting the clains of its subcontractors. Under
the circunstances, Kum n may sponsor, and pursue on their behalf,
Tryck Nyman’s and RSA s equitable adjustnent clains, and the
anmounts clainmed by Tryck Nyman and RSA may be properly included
in any equitable adjustnment awarded to Kum n.

VI |
Quant um

Kum n clainms an equitable adjustnent in the anount of
$84, 154. 00. The Contracting Oficer argues in his brief on
appeal that even if Kumn is entitled to an equitabl e adjustnent
for a constructive change, it is not entitled to a nonetary
recovery, because it did not prove its claimw th sufficient
specificity to establish with contenporaneous records, the
preci se costs attributable to the designing of the 96-person
dormtory. |In this instance, after the design work was done,
Kum n enpl oyed a forward-price estimate to cal cul ate the anount
of its claim

Al t hough Kum n did not accunul ate cost data on the instant
contract, and could not, therefore, identify its actual costs
attributable to designing the dormtory designated to house the
96 wonen corpnenbers, estimates may be utilized in the absence of
actual design cost data, in order to quantify the costs appell ant
incurred in performng the design work. See, Joseph Pickard’s
Sons Co. V. U.S., 209 . d. 643, 532 F.2d 739 (1976). See al so
Charles D. Waver v. United States [22 CCF 80, 145], 209 ¢. dO.
685 (1976); Coastal Dry Dock and Repair Corp., 91-1 BCA 123, 324.

While the Contracting O ficer correctly notes that Appellant
did not accunul ate cost data attributable solely to the change,
in the absence of such data, we find that actual cost data is not
reasonably available to Appellant, and it is appropriate here to
rely upon Appellant’s estimtes of the costs attributable with
the extra work involved in designing the 96 resident dormtory.
See e.g. Neal & Conpany, Inc.,v. U.S., 19 d. C. 463 (1990).
Kum n, of course, nust establish its claimby a preponderance of
the evidence, Neal & Co., Inc., supra at 470, citing, Tel edyne
McCorm ck-Selph v. United States, 588 F.2d 808 (C. d. 1978),
and the Governnent may show that the costs clainmed for the
equi tabl e adjustnent are not reasonable. Neal, 1d.

Havi ng revi ewed Appellant’s estinmating net hodol ogies, we are
satisfied that they are consistent wth industry standards and

-39-



practice. Appellant’s estimate is based upon a nunber of
factors, each correlated with the others. Kumn estinmators first
established the total tinme spent by specific enpl oyees on the
dormtory design project, then attributed 2/3 of the work to the
original scope, and 1/3 to the 96-person dormtory. Since the
femal e dormtory as changed actually accounted for 40% of the
total square footage of the three structures, the 1/3 work
estimate was wthin the range expected for a structure which
represented 40% of total square footage. The estimators further
noted that the changed dormtory necessitated the preparation of
ten extra architectural design sheets at a conposite rate of
$2900 per sheet.

Estimating the design costs by another nethod, Kum n
consi dered a construction cost based upon $100 per square foot
for a 15,000 square foot structure and applied a 6% design fee.
The resulting estimate of $90, 000 by this method was consi stent
with Appellant’s estinmates based upon ot her nethodol ogi es, taking
into account the efficiencies achieved fromthe design of the
generic dormtory. The architect further confirmed RSA' s and
Tryck Nyman's estimates for civil, structural, electrical, and
mechani cal desi gns which represented approxi mately 60% of total
design costs. The evidence shows that industry practice would
predict that architectural and other design costs would represent
approxi mately 40% and 60% respectively, of total design costs,
and the various design costs attributable to the contract change
before us reflect this correlation. Equally inportant, O Mlley
testified that Kumn's estimating nethodol ogi es were consi stent
W th industryw de standards and practice. Kumn’s nethodol ogy is
al so reasonable in light of its accounting system and the fact
that this fixed price contract did not require a detailed
accounting of Kumn’'s costs.

The Contracting Oficer, relying primarily on the testinony
of Caperton, asserted that the anounts clainmed by Kum n were not
reasonabl e, because they did not account for design efficiencies
whi ch may have been achi eved by incorporating el enments of the
generic 120-person dormtory into the design of the 96-person
dormtory.

VWil e the generic 120-person dormtory and the 96-person
dormtory reflect many design simlarities, the record reveals
substantial structural, electrical and nmechanical differences
between the two structures. Moreover, the evidence shows Kum n
did take into consideration efficiencies achi eved under
ci rcunstances in which design elenents fromthe generic 120-
person dormtory could be enployed in the design of the 96
resident dormtory. Thus, Kum n cal culated that an architectural
desi gn sheet for the 96-person dormtory represented 53.6 hours
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of work, which incorporated the econom es achi eved from desi gn of
the generic dormtory in the 10 extra architectural design sheets
necessitated by the change, and confirmed the cost estinates of
its subcontractors which were factored into the cal cul ation.

The Contracting Oficer challenged the forward-price nethod
Kum n enpl oyed to determ ne the anbunt of the equitable
adjustnment. We have found the nmethod enpl oyed by Kum n
consistent wwth the method upheld by the Court in Neil, and that
the anounts clainmed, including Kumn's estimate of 536 hours at a
conposite rate of $54.22 per hour, totalling $29,061; RSA s
estimate of 469 hours at a conposite rate of $53.40 per hour,
totalling $25,045; and Tryck Nyman's estinmate of 473 hours at a
conposite rate of $63.50 per hour, totalling $30,048, are
reasonabl e. Accordingly, we conclude that an equitable
adj ustnent in the amount of $84, 154 shoul d be approved.

ORDER

The appeal is GRANTED in its entirety. The Contracting Oficer
shall nodify the contract to reflect an equitable adjustnent in
t he amount of $84, 154.

Stuart A. Levin JOHN M VI TTONE
Menber, Board of Contract Chai rnan, Board of
Cont r act
Appeal s Appeal s

Edward Ter hune M1 1| er
Menber, Board of Contract

Appeal s
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